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A note from the co-editors

By Mary Ann Connelly and Stanley R. Kaminski

is issue of Tax Trends contains a very inter-

I esting article written by David Kupiec and
Natalie M. Martin on the issues surround-

ing the push by some to have a new local sales
tax sourcing law in lllinois. The article explains
the general sourcing issue and the legislative
fight between the Department of Revenue and
the business community on whether the de-
cades-old point of sale sourcing test should be

codified into the statute or whether a new multi-
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factor sourcing test should be used to source lo- :

cal sales tax revenues. The outcome of the fight
will determine how a business will report sales in :
in lllinois, and thus impact where businesses will
locate their operation in lllinois or whether they :
will move outside the state to escape the local :

tax altogether. H

lllinois state and local sales tax sourcing—Will
the current long standing local sales tax

sourcing test be changed in Illinois?
By David J. Kupiec JD, CPA and Natalie M. Martin JD of Kupiec & Martin, LLC

n January 26, 2011, a Judgment Order
Owas issued for the Taxpayer returning

the sales tax Taxpayer paid under protest
in Hartney Fuel Oil Co., Board of Commissioners
of Putnam County, lllinois, and Board of Trustees
of the Village of Mark, lllinois v. Brian A. Hammer
Director of the lllinois Department of Revenue and
Alexi Giannoulias, Treasurer, Case Nos. 08-MR-13
and 08-MR-15, Circuit Court of the Tenth Judicial
Circuit, Putnam County, lllinois. The issuance of
this Order and resulting public statements from
individuals supporting either side of the issue
concerning the sourcing of lllinois state and local
sales tax sparked numerous front page newspa-
per articles, evening news stories and the Region-
al Transportation Authority litigation. What adds
to the intrigue of this issue is that the underlying
facts of the Hartney case state that Hartney had
been assessed millions in sales tax, penalties and
interest based on a prior state audit and made
changes to its day-to-day business operations to

conform to those audit findings. However, dur-
ing the audit at issue, Taxpayer was once again
assessed sales tax, penalty and interest based on
the application of a different sourcing standard.
The Department of Revenue has appealed the
Hartney Order.

As explained in the Hartney Order, “the State’s
share of the sales tax, i.e., lllinois Retailer's Oc-
cupation Tax, is the same 6.25% throughout the
State regardless of situs, additional sales taxes
totaling 2.5% are collected by the Illinois Depart-
ment of Revenue on behalf of local home rule
taxing districts including the Village of Forest
View, County of Cook, and Regional Transporta-
tion Authority, each of which have authority to
levy additional sales taxes against sales sitused
within their jurisdiction.” If the sales at issue are

sourced to the location of Hartney’s Village of :

Mark sales office, Hartney would only pay the
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6.25% state tax and the Village of Mark and
Putnam County receive a small percentage
of the 6.25% state tax. However, if the sales at
issue were sourced to Hartney’s Forest View
main office, Hartney would pay the 6.25 %
state tax plus the 2.5% local tax to the Village
of Forest View, Country of Cook and the Re-
gional Transportation Authority. Thus the is-
sue in the case is whether Hartney owes any
sales tax above the 6.25% state rate.

The Circuit Court explained that three sets
of lllinois Regulations are applicable: “one set
permitting a home rule county to levy its own
Retailers’ Occupation Tax (86 Ill. Adm. Code
220), another permitting a home rule mu-
nicipality to levy its own Retailer's Occupa-
tion Tax (86 Ill. Adm. Code 270) and a third set
specifically permitting the Regional Transit
Authority to levy its own separate Retailer’s
Occupation Tax (86 lll. Adm. Code 320)." Each
of these regulations expressly provide that“it
is the Department’s opinion, in general, that
the seller’s acceptance of the purchase order
or other contracting action in the making
of the sales contract is the most important
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single factor in the occupation of selling”” In
other words, the Taxpayer must accept the
customer order in a home rule jurisdiction in
order for the additional home rule tax to be
imposed. Accordingly, the Court found that
there was insufficient evidence to support
that the sales at issue should be sourced to
Taxpayer's Forest View home office and thus
the Taxpayer was only subject to the 6.25%
State sales tax.

Based on the regulatory provisions cited
above as well as numerous letter rulings is-
sued by the Department concerning this is-
sue over the years (including but not limited
to ST 07-0043-GIL, ST 08-0044-GIL, ST 08-
0099-GlIL, ST 02-0019-PLR, and PLR 88-0917),
legislation was introduced this past 2011
Spring Session. Senate Bill 2194, as originally
drafted, would have enacted the policy and
regulatory provisions concerning sales tax
sourcing that have been in place for the past
decades. The Department and others have
proposed an amendment to Senate Bill 2194
with a new “totality-of-the-circumstances
test” that appears to replace the current pri-

mary focus on the place of order acceptance.
A proposed House Amendment 1 to Senate
Bill 397 also put forth a similar “multiple fac-
tors test”. Neither Bill was enacted during the
2011 Spring Session.

As of the drafting of this article, this sales
tax sourcing issue remains the focus of pend-
ing lllinois legislation and litigation. The sales
tax sourcing issue to be decided is whether
the long standing emphasis on the location
of order acceptance will remain the primary
focus or whether the proposed “totality-of-
the-circumstances test” or the somewhat
similar “multiple factors test” or some other
alternative test will be enacted or promul-
gated. The policy issue to address is whether
the long standing order of acceptance stan-
dard works, needs to be revised or needs to
be replaced. Moreover, part of the concern
is whether it's wise for lllinois to abandon its
current bright line test and adopt a subjective
test for sourcing sales not used in any other
state. As with most state tax issues, the enact-
ment of legislation will hopefully provide the
certainty and clarity needed in this area. l
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

December

Thursday, 12/1/11- Chicago, ISBA Chi-
cago Regional Office—Recent Develop-
ments in State and Local Tax- 2011. Presented
by the ISBA State and Local Tax Committee.
9-12.

Thursday, 12/1/11- Teleseminar—Busi-
ness Planning with S Corps, Part 1. Presented
by the lllinois State Bar Association. 12-1.

Friday, 12/2/11- Teleseminar—Business
Planning with S Corps, Part 2. Presented by
the lllinois State Bar Association. 12-1.

Friday, 12/2/11- Chicago, ISBA Chicago
Regional Office—Motion Practice- From
Pleadings through Post-Trial. Presented by
the ISBA Civil Practice & Procedure Section.
8:50-2:15.

Thursday, 12/6/11- Teleseminar—Es-
tate Planning for Retirement Benefits. Pre-
sented by the lllinois State Bar Association.
12-1.

Thursday, 12/8/11- Chicago, Sheraton
Hotel—ISBA Basic Skills Course 6.0 Live. Pre-
sented by the lllinois State Bar Association.
9-4:30.

Friday, 12/9/11- Chicago, Sheraton Ho-
tel—Master Series: Divine Ethics: Avoiding
the Chasm of Incivility. Presented by the Illi-
nois State Bar Association. 1:00-4:14.

Tuesday, 12/13/11- Teleseminar—In-
dividual Liability for Corporate Obligations:
Piercing the Corporate Veil. Presented by the
lllinois State Bar Association. 12-1.

Wednesday, 12/14/11- Webcast—Jury
Selection. Presented by the ISBA Criminal
Justice Section. 12-1.

Thursday, 12/15/11-Teleseminar—UCC
Issues in Real Estate Transactions. Presented
by the Illinois State Bar Association. 12-1.

Tuesday, 12/20/11- Teleseminar—Asset
Protection Strategies for Real Estate. Present-
ed by the Illinois State Bar Association. 12-1.

Wednesday, 12/21/11- Teleseminar—
Tax Efficient Methods of Getting Money out

of a Business. Presented by the lllinois State
Bar Association. 12-1.

January

Thursday, 1/5/12- Teleseminar—Estate
Planning in 2012: Now That the Federal Tax is
a Dead Letter, Part 1. Presented by the lllinois
State Bar Association. 12-1.

Friday, 1/6/12- Teleseminar—Estate
Planning in 2012: Now That the Federal Tax is
a Dead Letter, Part 2. Presented by the lllinois
State Bar Association. 12-1.

Tuesday, 1/10/12- Teleseminar—Dan-
gers of Using “Units”in LLC Planning. Present-
ed by the lllinois State Bar Association. 12-1.

Friday, 1/13/12- Teleseminar—Bridg-
ing the Valuation Gap: “Earnouts” and Other
Techniques. Presented by the lllinois State
Bar Association. 12-1.

Tuesday, 1/17/12- Teleseminar—Real
Estate Finance in A World With Tight Credit
and Less Leverage. Presented by the lllinois
State Bar Association. 12-1.H
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